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Editor’s Note:  ATG is pleased to welcome a new column 
editor for “Legally Speaking!”  Ashley Krenelka Chase is currently 
an Assistant Professor of Law at Stetson University College of 
Law, where she teaches legal research and writing.  Previously, 
Ashley was the associate director of the Dolly & Homer Hand 
Law Library and the Coordinator of Legal Practice Technology 
at Stetson, where she worked with faculty to identify technology 
competencies for incoming and outgoing students and to ensure 
student success during law school and in the practice of law.  
Ashley’s scholarship focuses on the intersection of research, 
technology, and access to justice for incarcerated litigants.  She 
has attended and presented at the Charleston Conference many 
times, and is a long-time reader of ATG.  She lives with her family 
in Gulfport, Florida.  Welcome, Ashley! — KS

Antitrust is not something we, as librarians, are particularly 
accustomed to thinking about.  When it was first passed 
by Congress, antitrust laws were drafted “to preserve free 

and unfettered competition.”  Today, antitrust laws continue to 
have the same goal:  “to protect the process of competition for 
the benefit of consumers, making sure there are strong incentives 
for businesses to operate efficiently, keep prices down, and keep 
quality up.”1  Typically when we hear about antitrust laws in the 
news or online, it is with regard to anti-competitive conduct like 
monopolization.  Monopolies come to exist when a single market 
force (like Meta) tries to take over an entire industry and erase all 
competition.  Antitrust is arguably one of the most interesting 
areas of the law (or perhaps that’s just me), 
but cases rarely move forward; there’s too 
much money in maintaining the status quo.  
The United States does like to allow mega 
corporations to maintain their chokehold on 
individual industries, and libraries are not 
immune.  Instead, we see companies merging 
with very little outcry from either the public 
or regulatory agencies.  In libraries, these 
acquisitions often happen without any 
forewarning.  When I worked as a librarian, 
I received the notification that Innovative 
Interfaces was acquired by ProQuest.  While I was not surprised 
by that acquisition, I was surprised when ProQuest was quickly 
acquired by Clarivate, leaving my (and many other librarians’) 
head spinning.  RELX, the corporate giant that owns the Lexis 
legal research platform, routinely purchases small legal research 
or analytics start-ups that threaten the market (LexMachina and 
Ravel come immediately to mind). 

Recently, however, a small research platform has successfully 
moved forward with an antitrust claim that seems to have 
momentum, and it all started as a copyright case.  In 2020, 
Thomson Reuters (parent company of Westlaw) filed a 
suit against ROSS Intelligence for copyright infringement 
(Thomson Reuters Enter. Ctr. GmbH v. ROSS Intelligence, Inc., 
20-cv-00613).  Thomson Reuters alleged that ROSS obtained 
copyrighted legal content from two types of parties, a business 
with whom Westlaw contracted and current law students who 
accessed their academic Westlaw research accounts while in the 
employ of ROSS Intelligence;  Thomson Reuters alleged that 
ROSS Intelligence used copyrighted content acquired from those 
two types of parties to build their own legal research product.  
Thomson Reuters made additional claims about unlawful 
interference with contracts and business dealings (similar to 
those claims made in the OCLC/Clarivate suit) and those claims 
are moving forward, as well, but we will save all discussion of 
business torts for a future column.

As is often the case in this type of litigation, ROSS filed a motion 
to dismiss Thomson Reuters’ copyright claims.  In addition to 
the motion to dismiss, ROSS countersued using claims based 
on the Sherman Anti-Trust Act, alleging that Thomson Reuters 
unlawfully tied two unrelated products together and required 
customers to license both.  This case is one to watch because, 
while ROSS failed to have Thomson Reuters’s copyright claims 
against them dismissed, they have thus far been successful in 
arguing that Westlaw’s legal search tool is unlawfully tied to 

their public law database.  ROSS argues that 
the coupling of the research function and the 
legal content it searches has led to Westlaw’s 
dominance in the legal research marketplace, 
which amounts to anticompetitive conduct.  
Antitrust is not usually an area where we see 
a lot of movement, and ROSS being allowed 
to move forward with these claims may have 
noteworthy implications for libraries.

Tying is an interesting concept in antitrust 
and it is particularly interesting when it is 
considered alongside the way our research 

platforms operate.  Under a tying arrangement, consumers 
looking to buy a product may only do so if they purchase a 
different product they don’t want from the same seller.  The 
tying of the two products, in and of itself, is not enough for a 
valid claim; as with any consumer-related claim, the tying has 
to have a substantial effect on trade or commerce.  Because of 
the requirement that trade or commerce be effected, these cases 
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typically only move forward against large sellers with substantial 
power in the market, and only when cases are brought by parties 
who have a large market share, themselves.  As an example, if 
you want to buy a book from me, but I won’t allow you to buy the 
book from me unless you also by a DVD from me, that is likely 
not unlawful tying.  I am, after all, a lowly individual trying to 
make a buck and, on my own, have no ability to significantly 
impact the book and/or DVD market.  But if a vendor like EBSCO 
tells the New York Public Library it can buy access to a religion 
database that the library requests, but only if they buy a science 
database that they don’t want and has no value to your library, 
that is likely tying that would be prohibited by the Sherman 
Anti-Trust Act.2

Here, the tying concept is even more interesting because 
it’s not two completely distinct products being tied together, 
at least not in the eyes of an average user who is accustomed 
to researching online.  In Thomson Reuters v. ROSS Intelligence 
the tying being alleged is, essentially, between a search bar and 
the Internet;  imagine if you had to pay for Google and alleging 
that Google is unlawfully tying use of its search bar to the rest 
of the Internet!  Seems crazy, right?  

Based on the filings in this case, though, it doesn’t seem 
so crazy.  Thomson Reuters attempted to argue that their 
legal research tool hasn’t ever been sold separately from the 
database of public law it searches;  they argued that the products, 
therefore, are the same.  The trick, however, is that for decades 
the database of law upon which the legal research tool relies 
was published in print!  Without an electronic search tool!  
And other companies have successfully sold databases of law 
products without a related search tool. 

ROSS Intelligence also alleged that Thomson Reuters’ 
licensing agreements with customers is restrictive because the 
research tool and the collection can’t be unbundled.  That, they 
said, also amounts to tying, and the judge agreed that claim 
could move forward, as well. 

But lest we assume ROSS was going to be able to move forward 
with all their counterclaims, it’s important to note that ROSS 
brought an additional claim, alleging that the initial copyright 
infringement suit brought by Thomson Reuters against ROSS 
was “shame litigation” brought exclusively for anti-competitive 
purposes.  As a librarian (who regularly uses Westlaw), it sure 
looked like shame litigation to me, but the shame litigation claim 
was quickly dismissed, because ROSS couldn’t show Thomson 
Reuters had improper intent to have filed the copyright suit in 
the first place.  

This case, filed in the United States District Court for 
the District of Delaware, is one to watch for librarians and 
vendors.  When you look at the landscape of the databases 

libraries provide for our patrons, many of them are providing 
a research tool that interacts with a database of information 
that was previously available only in print.  Some vendors do 
offer the option of uncoupling the information from the search 
mechanism.  In those situations, you often need to purchase 
separate MARC records and direct patrons to a designated 
workstation to access the information, but if budgets are tight 
it may be worth asking vendors if the database of information 
can be purchased separately from the search tool to make large 
databases significantly more affordable.

These conversations are also important to increase 
transparency between libraries and vendors.  As resources 
become significantly more expensive and contracts between 
parties become more complicated, transparency in not only 
pricing but functionality can improve relationships between 
parties in any negotiation, but will certainly benefit the library/
vendor relationship.  And vendors and publishers shouldn’t 
shy away from these conversations;  research providers who 
are open to sharing information, unbundling resources, and 
making things affordable for libraries and their patrons are 
often more appealing partners for libraries because they are 
open to conversations about what will best meet the needs of 
the library and its users. 

None of this is to say that separating research functionality 
from collections is the right move.  Depending on your library, 
its collection, staffing, and patron-base, this may sound like 
the most ridiculous approach to collections possible.  But this 
litigation between Thomson Reuters and ROSS Intelligence 
opens the very real possibility that courts may consider 
“searches” and “results” to stem from two separate products 
that can’t be required to be sold together by major vendors.  If 
that’s the case, everyone working in libraries right now should 
start considering how much they’re willing to pay to license 
not only content, but the search functionality, and negotiate 
accordingly.  

Endnotes
1. https://www.ftc.gov/advice-guidance/competition-

guidance/guide-antitrust-laws/antitrust-laws
2. This is an example.  I have no reason to believe Ebsco 

operates this way, nor do I have any reason to believe the 
NYPL has ever been forced to buy additional products 
based on the questionable business practices of any of 
their vendors.

https://www.ftc.gov/advice-guidance/competition-guidance/guide-antitrust-laws/antitrust-laws
https://www.ftc.gov/advice-guidance/competition-guidance/guide-antitrust-laws/antitrust-laws
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Questions & Answers — Copyright Column
Column Editor:  Will Cross  (Director of the Open Knowledge Center and Head of Information Policy, NC State University 
Libraries)  <wmcross@ncsu.edu>  ORCID: 0000-0003-1287-1156

QUESTION:  A librarian asks, “Now that the CCB has begun 
to hear cases, what does that mean for higher education?”

ANSWER:  As discussed in this column in the past, the 
Copyright Office launched the new Copyright Claims Board 
(CCB) in June.  The CCB was intended to offer a “small claims” 
process for low-dollar copyright lawsuits and includes the ability 
for individuals and libraries to opt out.  Several legal scholars and 
library copyright experts have followed the CCB closely including 
my friend Katie Fortney, the Copyright Policy & Education 
Officer at the California Digital Library, who has regularly shared 
data on the CCB.  In addition, Professor Eric Goldman blogged 
about the initial round of CCB claims, offering a snapshot as 
well as his full data set here:  https://blog.ericgoldman.org/
archives/2022/07/a-first-look-at-copyright-claims-board-ccb-
filings.htm.

According to Goldman, in the first month the CCB received 
58 filings which puts it on pace for about 700 filings annually.  
The initial set of claims included a lot of the usual suspects — 
photographers objecting to unauthorized use of their images, 
disputes about songwriting and sampling, and so forth.  Indeed, 
early filings included claims dealing with works by singer-
songwriter Michelle Schocked and the rap group the Wu Tang 
Clan along with whimsical works such as Halloween masks and 
fairy wings.

The first set of claims dealing directly with academic works 
included a filing over American University’s Action Learning for 
Federal Agencies (ALFA) program, which author Robert Kramer 
claims borrows from his article “From Skillset to Mindset: A New 
Paradigm for Leader Development.”  This claim, which implicates 
both individual authors of articles and university programs, will 
be closely-watched.

One other claim that did impact higher education and may 
signal more activity to come was a professor’s claim against a site 
called EssayZoo for hosting a student’s posting of instructions 
and paper prompts from the professor’s course.  Frustration with 
students sharing unauthorized copies of course materials is an 
ongoing issue for many faculty and it remains to be seen whether 
others will look to the CCB to address these issues.

Several organizations also launched resources to support 
those with claims before the CCB.  In a previous column, I 
shared the ARL’s toolkit for libraries responding to the CCB 
(https://www.arl.org/case-act-toolkit/).  The Library of Congress 
also shared a new blog post over the summer introducing the 
program, which some critics felt painted an overly-sunny view 
of the process for defendants.  Indeed, the Author’s Alliance 
shared a statement indicating “authors should be cautious 
about staying in the CCB if they receive a claim.”  The Copyright 
Alliance also announced their Small Claims Opt-Out Protection 
(SCOOP) Program designed to encourage use of the CCB by 
reimbursing the $40 filing fee in cases where a defendant does 
opt out.  We are still in the early days of the program, but it has 
been interesting to see how various communities have used and 
encouraged others to engage with the CCB.

QUESTION:  A professor asks, “What license should I choose 
when creating open materials?”

ANSWER:  While the academy is moving towards a clear 
recognition of the value of open access to published research 
findings, open educational materials, and so forth, there 
is an active and ongoing conversation about what makes a 
resource truly “open.”  In addition to robust discussions about 
facilitating technical and social access and inclusion in scholarly 
communication, there is a legal question about how to license 
materials so they are openly available for access and reuse.

Various definitions of “openness” have been promulgated by 
different organizations and most of them focus on providing 
materials freely on the open web with a specific license that 
permits access and some form of reuse.  With the exception 
of open source computer code (which is supported by a huge 
set of code-specific licenses) most open materials are legally 
defined by a Creative Commons license.  At one point there was 
a rough consensus (or at least a series of aspirational statements 
from leaders in the field) that the preferred CC license for open 
materials was CC BY (permitting reuse as long as attribution is 
provided) because it permitted the widest reuse and was more 
likely to be compatible with the licenses applied to other works.  

In recent years however, there is a growing recognition that 
there is no one-size-fits-all approach to open licenses.  While 
there are still very good reasons to choose a CC BY license that 
permits most uses as long as attribution is provided, different 
types of materials have proved to be better-served by other 
licenses.  For example, open data sets can raise complicated 
questions about ownership of materials that may be unprotected 
by copyright and about international issues with database 
rights.  As a result, most open data communities, including 
the Creative Commons itself, recommend using the CC0 public 
domain dedication to maximize the re-use of data and databases.  
Likewise, for open monographs some scholars report that they 
are more comfortable applying the more restrictive CC BY-
NC-ND license that limits commercial reuse and the creation 
of derivative works.  Many creators in the open education 
community have also embraced CC BY-NC as a way to push back 
on for-profit free-riders who scoop up openly-licensed materials 
and bundle them in commercial products.

Perhaps most of all, the open knowledge community is 
increasingly sensitive to the fact that every author may have 
their own individual reason for choosing a license.  A simple 
statement that one license is preferred as the “most open” risks 
harming the needs of those creators.  If there is a north star in 
the field today, it is probably the idea that materials should be 
“as open as possible, as closed as necessary.”

QUESTION:  A music librarian asks, “What’s going on with 
that lawsuit about the Bridgerton Musical?”

ANSWER:  The Netflix show Bridgerton, which followed 
the love lives of the Regency-era Bridgerton family, was a 
phenomenon in 2021 and fans of the show have created a huge 
body of fan works including fan art, fan fiction, and so forth 
celebrating and building on the show.  One striking example is 
“The Unofficial Bridgerton Musical” project which began with a 
January 2021 video posted to songwriter Abigail Barlow’s TikTok 
account.  What began as a single song quickly went viral and, 

https://blog.ericgoldman.org/archives/2022/07/a-first-look-at-copyright-claims-board-ccb-filings.htm
https://blog.ericgoldman.org/archives/2022/07/a-first-look-at-copyright-claims-board-ccb-filings.htm
https://blog.ericgoldman.org/archives/2022/07/a-first-look-at-copyright-claims-board-ccb-filings.htm
https://www.arl.org/case-act-toolkit/
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with support from fans around the world, became a full album 
that topped iTunes’ U.S. pop charts in September.  The album 
became such a phenomenon that it went on to win a Grammy 
award and Barlow, along with her writing partner, composer 
Emily Bear, was invited to perform the Musical at the Kennedy 
Center’s 50th Anniversary Celebration Concert.

Of course, copyright in Bridgerton belongs to Netflix, who 
was initially supportive of the project, permitting Barlow and 
Bear to create, share, and even sell the album and a related 
songbook.  In contrast, Netflix drew a clear line at the idea of 
live performances of the work, sending a message 
that “Netflix would not authorize and did 
not want them to engage in any live 
performances (e.g., performances of “The 
Unofficial Bridgerton Musical”) or other 
derivative works that might compete 
with Netflix’s own planned live events,” 
including the multi-city “Bridgerton 
Experience.”

Despite this message, Barlow and Bear 
decided to go ahead with the Kennedy 
Center performance as well as subsequent 
dates at the Royal Albert Hall in London.  
Netflix attempted to negotiate a license for these 
performances but Barlow and Bear refused, and 
Netflix filed a lawsuit against Barlow and Bear in July of 2022.  
The case itself is relatively straightforward — the Musical is 
clearly a derivative work and it would be difficult to make a 
compelling fair use argument for a presentation of basically the 
same characters in the same story without any parodic elements, 
especially given that the Musical is in direct competition with 
Netflix own live events.  It remains to be seen whether the parties 
will settle and whether the public will get a chance to enjoy live 
performances of this popular musical.

QUESTION:  The director of a university press asks, “I 
heard that the EU offers special copyright protections for news 
organizations when their content is used by aggregators.  Has 
the U.S. ever considered any similar rules?”

ANSWER:  This is a timely question.  The EU’s Copyright 
Directive does establish “ancillary copyright” protections for 
press publishers to enable them to obtain compensation from 
online news aggregators who use their content.  This is still 
in early stages and has drawn a fair amount of criticism from 
copyright scholars.  In 2021, the Copyright Office announced 
a public study on the need for similar legislation in the U.S., 
soliciting comments and holding a roundtable on the issue.

Based on the nearly fifty comments it received, the Copyright 
Office issued a final report in June 2022.  The report “recognizes 

that adequate funding for journalism may currently 
be at risk and that there are implications for 

the press’s essential role in our system of 
government.”  Nevertheless, the Office 
also recognized that U.S. law already 
grants significant protections to press 
publishers and that the core challenges 
to funding for news organizations is not 
directly related to copyright law itself.  As 
a result, the Office concluded that it “does 
not believe it has been established that 
any shortcomings in copyright law pose 
an obstacle to incentivizing journalism or 

that new copyright-like protections would 
solve the problems that press publishers 

face.”  In light of this evidence, the Office did not recommend 
adopting a new ancillary copyright to bolster press publishers’ 
protections.

While it is possible that Congress will still take up the issue, 
the relatively low level of engagement with the initial study 
and the Copyright Office’s clear recommendation suggests 
that copyright-like protections of the kind being developed 
in the EU are unlikely to be developed in the U.S.  You can 
read the full report here:  https://copyright.gov/policy/
publishersprotections/.  

https://copyright.gov/policy/publishersprotections/
https://copyright.gov/policy/publishersprotections/

