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On November 2, 2021, the U.S. Department of Justice 
filed a civil antitrust lawsuit against Penguin Ran-
dom House Publishers and Simon & Schuster 

in the U.S. District Court for the District of Co-
lumbia.  This agreement between the two major 
publishers in 2020, when it was announced 
that the Penguin Random House Publishers 
purchased Simon & Schuster for approximately 
$2.175 billion. 

Simon & Schuster was listed for sale in March 
2020, as noted in the complaint filed by the U.S. 
Department of Justice (2021).  The reason Simon 
& Schuster was for sale was the parent company 
ViacomCBS wanted to use the revenue to pay off 
debts and invest more into streaming content.  This shift for the 
company was to support the transition from CBS to Paramount+ 
for streaming (Limbong, 2020). 

The trial will begin on August 1, 2022, as the discovery began 
on December 15, 2021 and to conclude on June 21, 2022 following 
the expert discovery.  The pre-trial briefs are to be submitted on 
July 15 and the pre-trail conference is set for July 25.  The trial 
is a major factor in book publishing that will ultimately impact 
numerous industries.  In the meantime, this document will 
provide some information regarding the lawsuit. 

Plaintiff’s Statements
The merger agreement has raised an issue because Penguin 

Random House Publishers is the top publisher and Simon & 
Schuster is third of the top five publishers of books in the U.S. 
(Limbong, 2019).  According to the U.S. Department of Justice’s 
complaint (2021), “The other three Big Five publishers are Harp-
erCollins Publishers (which recently acquired Houghton Mifflin 
Harcourt’s trade publishing business for $349 million), Hachette 
Book Group (which recently acquired Workman Publishing, one 
of the largest independently-owned publishers in the U.S.), and 
McMillan Publishing Group, LLC.” 

From the Department of Justice’s point-of-view, a person 
can understand the concern to have two of the top three book 
publishers merging together as one major publisher.  The 
Department of Justice also noted that the merger would allow 
Penguin Random House two-thirds of the market that would 
leave few options for authors to negotiate and enter competitive 
agreements.  In other words, the smaller publishers do not have 
the resources to provide higher advances, therefore the merger 

would prevent further authors from achieving a book 
deal, because the larger publishers can recoup losses 

from advances by their large catalogs. 
The Department of Justice’s complaint (2021) 

also stated, “Penguin House is the world’s larg-
est book publisher, and Simon & Schuster is the 
fourth-largest U.S. book publisher.  Together 

their U.S. revenues would be twice that of their 
next closest competitor.”  The complaint mentioned 
the potential impact of the merger on authors that 
read, “this merger would likely result in substantial 
harm to authors of anticipated top-selling books 
and ultimately, consumers.”  The Justice Department 
claimed that the merger would not allow authors that 

were turned down from the larger publishers to enter agreements 
with other publishers, therefore this would reduce the number 
of authors and a diverse literature. 

In addition, the Justice Department provided data to indicate 
that as the two companies were previously rival publishing com-
panies they provided substantial competitive agreements and 
benefits to authors due to their competition with each other.  
The compliant described this as “head-to-head competition” 
between Random House and Simon & Schuster, which provided 
several examples of how the head-to-head competition was sig-
nificant in increasing advances for authors through auctions.  In 
response to this, the publishers stated that they will continue the 
head-to-head competition for an unlimited amount, which the 
defendants added in the complaint (2021), “This proposal defies 
economic sense, can be evaded or violated without detection, 
and is unenforceable.”

Further information to support the Justice Department’s case 
was a previous lawsuit in 2012 against the five major publishers 
in a price-fixing case in an attempt to establish a pattern of 
collusion with Penguin Random House and Simon & Schuster 
and Apple, Inc.  In the 2012 case against the five publishers and 
Apple regarding an increase of eBook prices, a District Judge 
ruled against the publishers and Apple noting that they were 
in violation of the Sherman Act. 

Additional support of the Justice Department’s lawsuit was 
provided by other stakeholders that have commented on the 
merger.  For instance, the American Booksellers Association 
responded to the news of the merger in a statement that would 
“be calling on the Justice Department to challenge this deal and 
to ensure that no further consolidation of power be allowed in 



27Against the Grain / February 2022 <https://www.charleston-hub.com/media/atg/>

the U.S. book publishing industry” (Hill, 2020).  The ABA also 
included a statement by co-director of the Institute for Local 
Self-Reliance, Stacy Mitchell that stated “Antitrust enforcers 
should block this deal.  There’s ample evidence that concentra-
tion in the book industry is already harming readers and authors.  
Allow more consolidation among the big publishers will further 
reduce the range of books and ideas that find their way into print 
and into the hands of readers” (Hill, 2020). 

Defense Statements
Milliot (2021) noted the attorney for the defendant, Dan 

Petrocelli stated that “the DOJ wants to block the merger on the 
misguided theory it will diminish compensation to the highest 
paid authors.  This is not legally, factually, and economically 
wrong, but it also ignores the vast majority of authors who indis-
putably will benefit from the transaction.  We are fully confident 
that this merger will only enhance competition across the entire 
spectrum of the publishing industry.” 

In addition, Harris and Alter (2021) argued the purpose for 
filing an antitrust suit was not aligned with the Justice Depart-
ment’s intent of the law.  The authors stated, “By focusing on 
authors’ pay, the Justice Department signaled that it is taking 
a more sweeping view of antitrust law.  For decades, it has 
been used to block deals on the grounds that consumers can 
be harmed when big companies with few competitors can raise 
their prices.  But in its suit to block Penguin Random House, the 
government does not claim that the prices for books will rise for 
readers or for booksellers, but instead argues that if Penguin 
Random House gets even larger, it will have more leverage over 
authors.” 

Harris and Alter (2021) reiterated the concept that the an-
titrust suit does not focus on the consumers’ impact through a 
statement from New York University School of Law professor, 
Eleanor Fox that stated, “It’s somewhat unique in this time to 
focus on the supply market and argue that the suppliers will 
be exploited.  They have a much weaker case about consumer 
pricing.”  Harris and Alter also noted through the interview 
that the “government’s argument was unusual in that it focused 
on top author earnings rather than harm to consumers or the 
market as a whole.”

While these two publishers are a few of the largest publishers 
of books, Penguin Random House noted that several publish-
ers outside of the big five are highly competitive, in fact some 
smaller publishers have been successful.  For example, “smaller 
publisher(s) will often compete, and some of the country’s high-
est-selling authors, including J.K. Rowling (Harry Potter) and 
Jeff Kinney (Diary of a Wimpy Kid), are published by companies 
outside the big five” (Harris & Alter, 2021). 

Penguin Random House added about authors’ benefits of the 
merger stated that authors “would stand to make more money as 
a result of the deal.  Authors now published by Simon & Schuster 
would be brought into the Penguin Random House supply chain, 
widely considered to be the best in the business, which would 
make their work more visible and available.  The company’s 
supply chain and distribution network also helps neighborhood 
bookstores compete with Amazon” (Harris & Alter, 2021). 

Even as the Justice Department claims that the merger will 
disrupt the competitive market, Penguin Random House has 
mentioned their previous merger in 2013 (Penguin and Random 
House) has not changed the competitive market.  The company 
stated “that since 2013, competition has grown.  More titles are 

published every year, it said, and more than half of the dollars 
spent on hardcover and paperback books in the Uniter States 
now go to publishers outside of the big five, a higher percentage 
than before the 2013 merger” (Harris & Alter, 2021).

Closing
Clearly there is a strong divide between the big publishers 

and the Justice Departments’ attempt to block the merger.  There 
is a lot at stake in the book publishing industry as the industry 
waits the trial.  This is evident as Penguin Random House has 
mentioned that the company may lose millions should the merg-
er not be completed.  Due to a clause in the merger agreement, 
which is a termination fee owed to the seller (Simon & Schuster), 
Penguin Random House could pay approximately $200 million 
if the deal is not completed to Simon & Schuster (ViacomCBS) 
(Harris & Alter, 2021). 

As for long term effects of a possible merger, the industry 
and others will have to wait the results of the trial in August.  
Of course, the industry is already effected by the impact that 
Covid-19 has placed on the economy through inflation and 
other variables, such as the numerous supply chain disruptions 
and changes in business practices.  Regardless of the results, 
the industry is apparently being carefully monitored in their 
business endeavors. 
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QUESTION:  An academic publisher asks, “Are there any 
copyright issues with linking to or embedding materials in a 
digital publication?”

ANSWER:  One of the bedrock ideas in U.S. copyright law is 
that linking to resources, rather than copying them, is gener-
ally lawful and safe.  After all, simply pointing to a resource on 
the open web arguably does not implicate any of the exclusive 
rights granted to a rightsholder and would seem to be an over-
whelmingly strong fair use claim as well.  Outside of knowingly 
sharing a link that led to clearly illegal materials, the legal risk 
of linking is minimal.

The question of embedding materials into a new resource 
can seem more complicated technically and economically, and 
there has been a somewhat open question as to whether it was 
also legally different as well.  The two leading cases — Kelly v. 
Arriba Soft, 336 F.3d 811 (9th Cir. 2003) and Perfect 10 v. Ama-
zon, 508 F.3d 1146 (9th Cir. 2007), focus on search engines but 
are generally understood to support the idea that both linking 
and embedding are permitted under U.S. law.  Both of those 
cases recognized the legal principle — sometimes called the 
“server test” that, because the copyright-protected content is 
stored on the plaintiff’s server rather than that of the linking 
or framing person, there is typically no infringing “copy” made 
by the defendant.

Because both of those cases came out of the Ninth Circuit and 
were not decided by the Supreme Court, however, some doubt 
remained and a 2018 case dealing with a tweeted photograph of 
recently-retired NFL quarterback Tom Brady seemed to suggest 
that the law was not so settled after all.  In Goldman v. Breit-
bart, the Southern District of New York found that a webpage 
publisher who embeds a tweet containing a copyrighted photo 
is “displaying” the photo within the meaning of the Copyright 
Act.  Significantly, this case explicitly rejected the server test in 
favor of a much broader reading of the exclusive right to display 
a work protected by copyright.

This question was raised again recently in a case 
where a group of photographers sued the im-
age-based social media site Instagram for pro-
viding a tool to embed photographs such as 
theirs.  In Hunley v. Instagram, the Northern 
District of California considered whether 
the server test was still good law, especially 
when applied to services beyond search 
engines.  Writing for the court, Judge 
Charles Breyer reaffirmed the server test 
as grounded in the “plain language of the 
statute” and thus applicable in all cases not 
just the narrow context of search engines, 
which the plaintiff photographers had ar-
gued reflected a “highly fact-driven ... policy 
judgment.”  Instead, the court made it clear 
that, at least in the Ninth Circuit, because 
services like Instagram do not store the images 
and videos, they do not “fix” the copyrighted 
work in any “tangible medium of expression.”

As scholars, publishers, and educators, we should always 
be careful about reliance on links and embedding for a variety 
of practical and ethical reasons.  Linkrot remains a significant 
issue.  A recent study found that 50 percent of the links em-
bedded in Supreme Court opinions since 1996, when the first 
hyperlink was used, no longer worked.  Similarly, 75 percent of 
the links in the Harvard Law Review no longer worked.  Linking 
out also creates challenges to accessibility and leaves materials 
vulnerable to recontextualization — as when a link included in 
an opinion by current Supreme Court Justice Samuel Alito was 
changed to load a website displaying the message: “Aren’t you 
glad you didn’t cite to this webpage … If you had, like Justice Alito 
did, the original content would have long since disappeared and 
someone else might have come along and purchased the domain in 
order to make a comment about the transience of linked information 
in the Internet age.”  So, there may be many reasons not to rely 
on linking.  But for now, at least, we can rest easy on questions 
about copyright.

QUESTION:  A researcher asks, “Am I bound by the terms 
and conditions of a website I use as part of my research and 
teaching?”

ANSWER:  The obligation to comply with the terms 
of service or terms and conditions of a website illustrates 
the way that copyright and contract law come together, 
particularly when working online.  A recently released resource 
from the Pennsylvania State Libraries’ Office of Scholarly 
Communications and Copyright does an excellent job of walking 
through the issues:  https://psu.libanswers.com/faq/362457.

As described in that resource, website terms of use are 
generally designed as a contract between the user and the en-
tity running the website but those terms don’t always create a 
binding contract and some terms may not be enforceable even 
if the terms themselves are generally binding.  As a result, the 
document describes the likely consequences of violating website 
terms, starting with a suspension or ban from the site itself, 

which does not require any legal basis since most 
websites can choose who is and is not allowed access.

Significantly, these consequences may impact 
not only the individual user but an institution as 
well.  Particularly for library-licensed databases and 
resources, institutions may be expected to take steps 
to remedy unauthorized access and use and vendors 
may turn off access for the entire institution.  In 
some cases, a website owner or vender might also 
choose to bring a lawsuit.

As this resource is careful to note, however, the 
consequences for breaching a contract are different 
from the consequences of violating copyright, which 
can carry statutory damages which range from $200 
per work for “innocent” infringement to $150,000 per 
work for “willful” infringement regardless of the actual 
harm done to the rightsholder.  In contrast, contract 
damages are typically limited to actual damages caused 
by the breach.  As such, the financial risk of violating 
terms of use can be very different from infringing copy-

https://psu.libanswers.com/faq/362457
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right.  One risk that users do not need to fear is violating the 
Computer Fraud and Abuse Act, a once-common concern that 
the Supreme Court rejected in the 2021 decision in Van Buren 
v. United States, 593 U.S. __.

Scholars and educators concerned about violating terms 
would be wise to consult the PSU site, which includes links to 
several other useful resources related to the application of terms 
as well as remedies for violations.  As the resource notes, “It is 
generally a good idea to follow the terms of use ... of websites 
you use.  In some cases, following terms of use would make vi-
tal research or teaching impossible, so it is helpful to consider 
whether following them is truly necessary.”

QUESTION:  An archivist asks, “Is VHS considered an ob-
solete medium so that librarians are free to make preservation 
copies?

ANSWER:  As has been discussed in past columns, libraries 
are permitted to take a variety of steps in order to meet their 
mission based on the copyright exceptions described in Section 
108 of the Copyright Act.  This is the basis (though not the only 
legal justification) for core activities including interlibrary loan, 
creating personal copies for patrons, and creating preservation 
copies when materials are, in the language of the statute, “dam-
aged, deteriorating, lost, or stolen, or if the existing format in 
which the work is stored has become obsolete.”

The statute specifies that “a format shall be considered ob-
solete if the machine or device necessary to render perceptible 
a work stored in that format is no longer manufactured or is no 
longer reasonably available in the commercial marketplace.”  As 
individual formats from the phonograph to the 8 track player fall 
out of use, libraries have attempted to understand when a format 
is legally “obsolete” and thus eligible for copying under 108(c). 

This question about obsolete formats has often centered on 
VHS tapes.  The baseline question about the VHS as a format 
was answered by a report from the Academic Libraries Video 
Trust (ALVT), which documented the end of VHS manufacturing 
in 2016:  www.videotrust.org/background-alvt.  As the report 
makes clear, however, “a library cannot simply begin digitizing 
all of their VHS tapes.  Section 108 requires that, prior to 
duplication, a reasonable search be conducted to determine 
that a non-obsolete, unused copy of the title is not available at a 
fair price.”  In order to support this effort, ALVT offers a catalog 
(www.alvt.videotrust.org) that includes search information 
related to thousands of VHS holdings in library collections that 
can be leveraged by other organizations to assist in their VHS 
preservation efforts.

In addition to this information about the availability of an 
unused VHS copy, librarians considering digitization based on 
Section 108 should also remember that the content on a VHS 
cassette is routinely different from the content on a DVD or 
other source.  It might be edited or framed differently, and even 
worn and faded.  The specific “work” at issue on the VHS may be 
sufficiently different from the version of a similar title available 
on DVD, so that the DVD version is not a genuine replacement.  
In light of the format’s obsolescence and the often-unique 
materials stored on VHS tapes, librarians have a professional 
obligation and the legal backing to preserve the cultural record 
in a variety of situations.

QUESTION:  A legal scholar asks, “How can I research 
copyright records of registration?”

ANSWER:  Despite the clear need to understand which works 
are and are not protected by copyright, it remains surprisingly 
challenging to identify which works have been registered and 
renewed where required under the pre-1976 rules.  While the 
Copyright Office keeps records about materials which have been 
registered and renewed, access to those records has historically 
been limited to those who are able to come to the Office in 
Washington D.C. or who were able to pay for a professional to 
research on their behalf.  Some external services like the Stanford 
Copyright Renewal Database (library.stanford.edu/collections/
copyright-renewal-database) offer additional support, but 
getting clear answers about whether a particular work is still 
under copyright remains challenging, as does accessing historical 
information about copyright records that has been used by 
scholars in a variety of academic fields.

In recent years, however, the Copyright Office has taken 
great strides to modernize access.  The Copyright Public 
Records Portal (www.copyright.gov/public-records/) provides 
resources to search the COs online records, learn about their 
searching and retrieval services, and view educational videos and 
materials.  In February, the Copyright Office also launched the 
first release of the digitized Copyright Historical Record Books 
Collection.  This collection is a preview of digitized versions of 
historical record books that the CO plans to incorporate into 
its Copyright Public Record System (CPRS), currently in public 
pilot at:  www.publicrecords.copyright.gov.  The collection will 
eventually include images of copyright applications and other 
records bound in books dating from 1870 to 1977.  As these 
projects continue to develop, they will be a tremendous resource 
for rightsholders and users to understand the copyright status 
of works as well as for historical research.  
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behemoth, harming authors and consumers.  Office of Public 
Affairs.  Retrieved from https://www.justice.gov/opa/pr/justice-
department-sues-block-penguin-random-house-s-acquisition-
rival-publisher-simon

U.S. Department of Justice v. Bertelsmann SE & Co, Penguin 
Random House LLC, ViacomCBS, Inc., and Simon & Schuster, 
Inc. Case 1:21 U.S. District Court for the District of Columbia 
(2021).  https://www.justice.gov/opa/press-release/file/1445916/
download  

http://www.videotrust.org/background-alvt
http://www.alvt.videotrust.org
http://library.stanford.edu/collections/copyright-renewal-database
http://library.stanford.edu/collections/copyright-renewal-database
http://www.copyright.gov/public-records/
http://www.publicrecords.copyright.gov
https://www.justice.gov/opa/pr/justice-department-sues-block-penguin-random-house-s-acquisition-rival-publisher-simon
https://www.justice.gov/opa/pr/justice-department-sues-block-penguin-random-house-s-acquisition-rival-publisher-simon
https://www.justice.gov/opa/pr/justice-department-sues-block-penguin-random-house-s-acquisition-rival-publisher-simon
https://www.justice.gov/opa/press-release/file/1445916/download
https://www.justice.gov/opa/press-release/file/1445916/download

