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In 2001, the Creative Commons, a 
non-profit organization, has given the 
public an option to access and utilize 

copyrighted works within the terms of 
the license from the copyright owners 
and their terms.  The system is a way for 
both parties to agree upon the use of copy-
right-based works that are defined by the 
terms of the distribution and re-use of cre-
ative works, which includes the conditions 
of Attribution, Share Alike, Non-Commer-
cial, and No Derivative Works. 

There are seven licensing types that 
are used.  The easiest type is the use of 
creative works that are in public domain.  
Second, a license where the creative works 
can be used even for commercial purpos-
es if the author is given credit (CC BY).  
Third, a user can reproduce a work that 
includes derivatives, but the work must 
have the same licensing agreement (CC 
BY-SA).  Fourth, a work can be reused, 
without modifications and must give credit 
to author (CC BY-ND).  Fifth, the person 
using the creative work can display the 
work in a non-commercial way and give 
credit to the author (CC BY-NC).  The 
sixth condition states that the work can 
be used and modified in a non-commer-
cial way with credit to the author and 
license new works with same licensing 
agreements (CC BY-NC-SA).  The final 
condition allows works to be downloaded 
to share the work with credit to the author, 
but the reuse is not for commercial profit 
and it cannot be altered (CC BY-NC-ND). 

This licensing system between the 
user and the copyright owner appears to 
be a system that is beneficial to both the 
user and copyright owner.  The users can 
use the copyrighted materials within the 
licensing terms given by the copyright 
owner.  In addition, the copyright own-
ers can have some control of those that 
are utilizing their works.  However, this 
licensing system is not a substitute for 
copyright law, which has created legal 
issues for the court systems. 

For instance, if a copyright owner 
claims a user has broken the licensing 
agreement, then the issue can either be re-
solved out of court or decided through the 
courts.  Since 2001, Creative Commons 
has provided a licensing platform for us-
ers and copyright owners, which has also 
created issues for copyright infringement 
suits.  Herr (2020) stated that “Creative 
Common’s strategy of deploying the 
current copyright regime cannot succeed 
unless courts enforce the licenses” (p. 2).  
She also identified 
several issues in-
volved in the court’s 
interpretation of 
creative commons, 
such as “fair use, at-
tribution, remedies, 
commercial use.” 

Therefore, this 
enforcement and 
interpretation of 
copyright laws and 
licensing agree-
ments are conflict-
ing.  Herr noted the scholars researching 
creative commons have noted three legal 
issues.  First, “Creative Commons grant 
the creator rights, notably attribution, 
which U.S. copyright doesn’t recognize.”  
Secondly, the issue with the licensing 
agreement of Share Alike that involves a 
third-party, which the third-party also has 
to abide to the original license agreement 
even if there is a derivatives of the work.  
This concept makes it difficult for the 
enforcement of the licensing agreement.  
Finally, users that implement other works 
or individual works with licensed works 
that may conflict with the original licens-
ing agreement. 

The concern that users should be aware 
of are the enforcement of the Creative 
Commons licensing agreements.  Accord-
ing to Herr’s research, the federal courts 
have upheld these agreements.  These 
decisions were based on certain issues, 

such as fair use, attribution, commercial 
use, whether the work was copyrighted, 
and remedies.  There are the four reasons 
from the U.S. Copyright Law § 107 of fair 
use the courts use to decide in favor of a 
copyright owner seeking claims against 
the users. 

Based on these federal court decisions 
that lean more in favor of the copyright 
owners, the users need to adhere to the 
strict rules of the licensing agreement and 
copyright laws.  In most cases, once the 

licensing agreement 
has been broken by 
the user, the copy-
right owner has the 
option to seek finan-
cial reimbursement 
and other financial 
losses.  Due to the 
advantage towards 
the copyright own-
er, the federal court 
systems are address-
ing these copyright 
infringement issues 

that began with the Creative Commons 
licensing agreement. 

One particular copyright owner has 
utilized the federal court systems to 
resolve licensing issues.  Photographer 
Larry Philpot has filed several lawsuits 
against users in violation of the terms of 
his licensing agreement.  According to 
his website, there is a licensing section 
regarding the use of his photos.  For 
free, users can use his photos “with the 
exception that attribution must be given, 
and must state;  “Photo credit: Larry 
Philpot, SoundstagePhotography.com.”  
Commercial Licensing starts at $3,500.  
Please contact me with your needs and 
any questions you have.” (Philpot, 2020). 

While this simple licensing agreement 
statement would appear to be easy to 
understand and to follow, the creative 
commons licensing statement does not 
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secure that both the copyright owner and 
the user will be able to avoid a lawsuit.  
For instance, Philpot’s lawsuits have 
gained attention by users, attorneys, and 
the federal courts.  In his recent lawsuit.  
Larry G. Philpot v. L.M. Communs. II 
S.C. filed in the US District Court for the 
Eastern District of Kentucky, Central Di-
vision, Judge Claria Horn Boom noted, 
“Plaintiff has filed countless similar suits 
across the country, leading other courts to 
label him a ‘copyright troll.’” 

It is noted in the document that since 
2016, Philpot had filed at least 15 copy-
right cases.  In addition, the judge added, 
“Plaintiff’s own description of his busi-
ness practice shows that he is more in 
the business of litigation (or threatening 
litigation) than selling his product or li-
censing his photograph to third parties.”  
Due to Philpot’s frequent lawsuits, those 
seeking to use copyright works need to 
clearly understand that the courts are rec-
ognizing Creative Commons licenses and 
how these can lead to copyright lawsuits.

To be fair, not all copyright owners 
are seeking to file lawsuits for copyright 
infringement for those using their works 
through a creative commons license.  In 
fact, copyright owners also have the strug-
gles of users abusing the licensing system, 
which can be legal despite the licensing 
agreement.  For example, Apple Aca-
demic Press published the Epigenetics, 
Environment, and Genes in 2013 that 
mostly used articles from open access 
journals (Harrington, 2020). 

One particular article was first pub-
lished in the BioMed Central publication 
that was included in the book.  Apple 
Academic Press stated that the publishers 
gave credit to the authors and their works 
could be reused based on the Creative 
Commons license BY, which is that the 
works could be used commercially if the 
author was given credit.  Technically, 
Apple Academic Press was within the 
legal contract to publish and sell the book 
for a profit. 

The reason that the publishing compa-
ny was able to utilize the work was based 
on the licensing agreement that the author 
agreed upon for the open access journal 
BioMed Central.  Therefore, the company 
utilized a resource that was legally avail-
able to them.  Unfortunately, the authors 
were unaware of the license agreement, 
which allowed publishers to reuse their 

works for a profit.  Of course, scholars 
were upset with the work and encouraged 
others to be aware of the terms for open 
access journals.  Harrington (2020) pro-
vides awareness for authors, “An author 
deserves to be able to make an informed 
choice to publish based on the rights they 
want associated with their content, and 
to do that they need help understanding 
their rights.” 

These issues with the licensing agree-
ments are easily contributed to the idea 
that the agreements are simple and plain, 
yet they are more complex and can cause 
legal issues.  As noted by Koscik and 
Savelka (2013), “Free licenses are still 
considered by many to be something grand 
and their promotion an act of generosity 
and devotion while recently, it has become 
obvious that they have settled firmly in 
our everyday lives;  thus, and careful 
assessment of their legal implications, or 
‘delimitation of rights,’ to the tiniest detail 
is inevitable.” 

A mistake that Koscik and Savelka 
(2013) mentioned is “that a significant 
group of users does not understand the le-
gal concept of Creative Commons licens-
es and uses them incorrectly.”  This is also 
a mistake that copyright owners can make 
by applying Creative Commons licenses 
wrongly to their works that would allow 
users to misuse their works.  Two other 
common mistakes noted in the licensing 
agreements are the combination of other 
Creative Commons licensing works with 
different agreements and not stating the 
name of the author or creator of the work. 

A brief survey of Google searches by 
Koscik and Savelka (2013) located 200 
sites that utilize Creative Commons 
licensing that have three issues:  “It is ob-
vious what work is covered by a license,” 
“The author is known,” and “Suspicion of 
copyright violation.”  Approximately, 59 
percent of the sites were obviously cov-
ered by the licensing;  79 percent of the 
sites the author is known;  and 17 percent 
had a suspicion of copyright violation.  
The most common mistake made by the 
users was not giving the proper credit to 
the author of the work.  However, the 
authors mentioned that only 20 percent of 
the websites had the name of the author 
in the licensing statement, which makes it 
difficult for the users to provide the proper 
attribution.

The authors did note that this was not 
a scientific study.  Yet, subjectively this 
brief survey does indicate that Creative 
Commons licensing is not a full proof 
agreement between the copyright owner 

and the user.  As indicated in this study, 
users can easily mistake the terms of the 
agreement due to the copyright owner’s 
licensing statements. 

Due to these Creative Commons 
licensing agreements, the courts are be-
ing asked to enforce these agreements 
and make decisions regarding copyright 
violations through these agreements.  
Therefore, the best practice in Creative 
Commons would be to clearly understand 
and abide by the licensing agreement, 
ensure the use of the work is approved 
by the copyright owner, and use the work 
within the guidelines of copyright law.  
In addition, copyright owners need to be 
careful and diligent about the statements 
and terms for usage of their works within 
the licensing agreement. 
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QUESTION:  An academic publisher 
asks, “What new works are entering the 
public domain this year?”

ANSWER:  As a reminder, this is the 
third year we have celebrated a new annual 
class of works entering the public domain 
and after the Copyright Term Extension 
Act (CTEA) of 1998 extended copyright 
terms for 20 years.  With the exception 
of some unpublished works, most works 
that were scheduled to enter the public 
domain over the past two decades simply 
did not.  In recent years, however, we have 
welcomed works that included Cecil B. 
DeMille’s The Ten Commandments, A.A. 
Milne’s When We Were Very Young, and 
Rhapsody in Blue by George Gershwin.

On January 1, 2021 we again celebrated 
Public Domain Day and welcomed thou-
sands of new works into the fold including 
F. Scott Fitzgerald’s The Great Gatsby, 
Virginia Woolf’s Mrs. Dalloway, and 
many songs by Gertrude “Ma” Rainey, 
W.C. Handy, and Fats Waller.  A more 
complete list of notable works entering the 
public domain is available from Duke’s 
Center for the Study of the 
Public Domain at:  https://
web.law.duke.edu/cspd/
publicdomainday/2021/.

It is really exciting to 
welcome so many works 
into the public domain, 
but Public Domain Day 
is also a nice opportunity 
to reflect on the changing 
duration of copyright.  The 
Center for the Study of 
the Public Domain site notes that under 
the laws that were in effect until 1978, 
thousands of works from 1964 would also 
be entering the public domain.  Indeed, 
under the original 1790 Act a renewable 
term of fourteen years could have placed 
materials from the 1990s and 2000s in the 
public domain as well.

Of course, calculating the public do-
main status of a particular work can be 
particularly complicated.  Many works 
created or published after 1925 are in the 
public domain due to failure to comply 
with the formalities that were once re-
quired for copyright.  Some unpublished 
works created before 1926 may also still 
be protected.  While many of the global 

copyright rules have been harmonized by 
the Berne Convention for the Protection of 
Literary and Artistic Works, huge nuances 
and technical issues remain and those can 
be substantial barriers for assessing the 
status of a work.  In the past I’ve pointed 
to excellent resources to understanding the 
public domain and to calculating the rights 
status of particular works including Lau-
ra Gasaway’s “When Works Pass Into 
the Public Domain” chart and Cornell’s 
similar chart at:  https://copyright.cornell.
edu/publicdomain.  This year, I’m happy 
to share a new resource from ALA, the 
Public Domain Slider:  https://libraryco-
pyright.net/resources/digitalslider/index.
html.  Whatever tools you use, I hope you 
will join me in celebrating the public’s 
ability to use this new class of works.

QUESTION:  A history professor asks, 
“What new DMCA exemptions are on 
the horizon?”

ANSWER:  Along with a new class of 
public domain works, 2021 also brings a 
new set of exemptions that permit socially 
valuable use of works that are in-copy-

right.  Generally speaking, 
section 1201 of the Digi-

tal Millennium Copyright 
Act (DMCA) prohibits the 
circumvention of Techni-
cal Protection Measures 
(TPM) used by copyright 
owners to control access 
to their works.  This means 
that a scholar, student, 
or librarian is generally 
prohibited from breaking 

digital locks in order to use a work they 
have bought, even for lawful uses such as 
those permitted under fair use. 

In order to address this issue, the 
DMCA also provides for a triennial 
rulemaking process to grant temporary 
exemptions to these prohibitions.  In past 
years, exemptions have been granted for 
uses such as repairing digital devices, use 
video clips for education, and security re-
search.  In preparation for the 2021 exemp-
tions the Copyright Office has released a 
notice (https://www.federalregister.gov/
documents/2020/10/15/2020-22893/ex-
emptions-to-permit-circumvention-of-ac-
cess-controls-on-copyrighted-works) 
calling for petitions for the renewal of 

exemptions that were granted during 
the last triennial rulemaking along with 
petitions for new exemptions to engage 
in activities not currently permitted by 
existing exemptions.

In June of 2020, the Office released a 
call for renewal of existing exemptions 
and received thirty-two petitions to re-
new, including at least one petition to 
renew each currently adopted exemption.  
The Office also received twenty-seven 
petitions for new exemptions and cat-
egorized those petitions into seventeen 
proposed classes of works from criticism 
and commentary of audiovisual works 
to gathering data from medical devices.  
Initial comments were submitted to the 
Copyright Office on December 14th, with 
written responses due February 9th and 
subsequent replies to those due March 
10, 2021.  The Office will hold public 
hearings in the spring and readers are 
encouraged to review the proposals and 
offer your own comments as the process 
moves forward.

QUESTION:  An academic librarian 
asks, “What is happening with the Geor-
gia State case?”

ANSWER:  As a reminder, the case 
of Cambridge Univ. Press v. Becker (and 
later Patton) considered a lawsuit filed by 
three academic publishers, and financed by 
the Copyright Clearance Center, against 
Georgia State University’s electronic 
reserves system for “pervasive, flagrant 
and ongoing unauthorized distribution of 
copyrighted materials.”  Originally filed 
in 2008, the case raised significant ques-
tions about the application of the fair use 
doctrine to library activities as well as the 
scope of permitted academic support for 
teaching and learning.

In 2012 the District Court found that 
fair use generally supports the practice of 
making limited portions of works avail-
able in this way and that the GSU Library 
had mostly been acting in good faith.  
That remains the core takeaway from the 
case today but a series of appeals and 
subsequent decisions in 2014, 2016, and 
2018 wrestled with questions about how 
to put those principles into practice, with 
the Eleventh Circuit repeatedly holding 
that applying bright line rules such as “no 
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more than 10%” were inappropriate when 
considering fair use.

In 2020, twelve years after the origi-
nal complaint, the case seems to finally 
be over.  On March 2, the District Court 
issued its final opinion, noting that the 
“bottom line” for the Eleventh Circuit was 
that the Court “must eschew a quantitative 
approach to the weighing and balancing of 
the fair use factors and give each excerpt 
the holistic, qualitative and individual 
analysis that the Act demands” and found 
only ten infringing uses.

Six months later, the Court issued its 
final order, awarding declaratory relief 
on ten copyright infringement claims 
and holding that Georgia State prevailed 
on the remaining 89 claims.  The court 
entered an injunction directing Georgia 
State to maintain copyright policies 
which are not inconsistent with the rul-
ings of the United States Court of Appeals 
for the Eleventh Circuit and to inform all 
professors and other instructors in writing 
of these rulings.  All of the opinions, as 
well as a timeline of the case, a set of ar-
ticles on the case, and related content can 
be found at the GSU LibGuide:  https://
libguides.law.gsu.edu/gsucopyrightcase.

After more than a decade of back 
and forth, however, many questions 
about hosting course readings remain 
unanswered.  Many of the old sources of 
conventional wisdom, like the Classroom 
Copying Guidelines which provided non-
binding bright-line rules such as “no more 
than 10%” or “no more than 250 words 
from a poem,” have been discredited.  

Similarly, the so-called “Coursepack” or 
“Copyshop Cases” from the early 1990s 
have been rightly distinguished from the 
type of noncommercial academic work 
done here.

Unfortunately, even as this fair use 
folklore has been set aside, it has not 
been replaced by clear rules that can 
easily be followed by a lay audience.  
For institutions that can afford to have 
copyright expertise in the library, the 
affirmation of fair use as a powerful and 
flexible exception has been reassuring 
and often quite empowering.  For those 
without access to that expertise, however, 
the issues can seem daunting. 

In many cases, the pandemic in 2020 
only exacerbated this uncertainty as li-
braries were asked to rely on these cases 
as they navigated relatively uncharted 
territory of social distancing and sudden 
moves to digital-only access.  Resources 
such as Public Statement of Library Copy-
right Specialists: Fair Use & Emergency 
Remote Teaching & Research (https://
tinyurl.com/tvnty3a) helped address some 
of this uncertainty and the Code of Best 
Practices in Fair Use for Academic and 
Research Libraries (https://www.arl.
org/code-of-best-practices-in-fair-use-
for-academic-and-research-libraries/) 
remains a critical source of principled 
guidance in this area.  Nevertheless, 
these issues remain vexing, especially 
when compounded by the move away 
from owned physical materials and into 
licensed resources, as described by the 
Guelph Statement on Textbooks in the 
Virtual Environment: https://www.lib.
uoguelph.ca/news/commercial-text-
books-present-challenges-virtual-envi-
ronment.  More than two decades after 

the Georgia State case began, the legal 
challenge may be over, but the questions 
remain very much alive, particularly for 
those without in-house expertise.

QUESTION:  A Canadian librarian 
asks, “How can I find out more about 
Canadian copyright law for educators?”

ANSWER:  There are many excel-
lent sources for Canadian copyright 
information to support those looking 
to build up their own expertise, but I 
would specifically like to highlight the 
Canadian Association for Research 
Libraries (CARL), which recently re-
leased the Copyright Open Educational 
Resource for University Instructors 
and Staff (https://www.carl-abrc.ca/
copyright-open-educational-resource/).  
This open resource includes a series of 
video-based modules and quizzes de-
signed to educate instructors and staff at 
Canadian universities about copyright.

The resource was developed by an 
impressive set of Canadian copyright 
experts from across the major research in-
stitutions and, as of this writing, has been 
endorsed by 16 Canadian universities.  It 
also represents a model for the intersec-
tion of copyright and open educational 
resources (OER) — openly-licensed 
materials designed to support teaching 
and learning.  The resource presents free, 
high-quality materials that can be used 
to learn more about copyright as well 
as being easy to update, translate, and 
remix.  It also serves as a model for using 
copyright and open licensing to develop 
new resources.  In 2021, I will be excited 
to see more openly-licensed copyright 
resources released.  
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