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The new technology Blockchain is revo-
lutionizing many facets of businesses, 
governments, and even educational 

institutions.  It is most noted with the crypto-
currency Bitcoin, however;  this technology is 
becoming an important aspect of business and 
governmental transactions.  Blockchain has 
been mentioned as a “disruptive” technology, 
but in the good sense as it will change the 
traditional approaches to business activities. 

The recent introduction of Blockchain tech-
nology was due to the 2008 economic crisis, 
in which banks and financial institutions failed 
to properly invest depositors’ money.  The bad 
investments were primarily in mortgages that 
were highly inflated and the accounts were 
likely to be delinquent, which left the banks 
with the lesser value of assets.  Because of 
this mishandled use of depositors’ money, 
governments had to use taxpayers’ monies 
to bailout the banks and other financial insti-
tutions.  The reasons the governments had to 
bailout the banks was due to the significance 
of the currencies.  National monetary systems 
are fiat currency that rely on the faith of the 
governments.  Therefore, the financial and 
economic system is based on a centralized and 
regulatory system of banks and governments.

With the use of Blockchain technology, 
cryptocurrency eliminates the centralized sys-
tem.  This technology is a reaction to the 2008 
economic crisis that would actually eliminate 
the use of banks, as well as other third parties 
that may charge fees during transactions.  The 
technology is also more secure than using a 
bank that would use a server to store customers’ 
information.  In addition to currency, Block-
chain technology is being utilized in many 
different aspects of businesses that include 
contracts and titles for houses.  Further uses 
are being developed in other fields that include 
higher education, as Georgia Tech University 
is creating ways for students to efficiently con-
nect with future employers through credentials 
that are secured by Blockchain technology. 

What is Blockchain?  The term has been 
around for several years.  In fact, the concept 
has been in use since the 15th century in the 
Italian city-states by a ledger system that 
records and maintains business transactions.  
The handwritten or typed ledger system was 
significant for business owners to better man-
age records and to determine their successes.  
This system lasted until the 1960s and 1970s 

as technology began to replace the physical 
book ledgers.  However, the actual transactions 
remained the same, and Blockchain technolo-
gy is based on this ledger system that applies 
the transactional ledger and the technological 
infrastructure to manage the records. 

George Pike defines Blockchain as se-
ries of blocks that are comprised of data and 
each block is assigned a header 
and a timestamp.  The blocks are 
connected through an encrypted 
hash that prevents the data being 
hacked.  He added, “Blocks of 
transactions are then chained 
together, with each block ref-
erencing the previous block.  
The chain is both permanent 
and distributed.”  The led-
ger concept, along with the 
encrypted hash technology, 
ensures the chain is secure 
from the first block created 
or the “genesis block” to 
the continuous blocks.  Pike 
noted that the “Blockchain 
infrastructure uses largely open 
source software to create a database of data 
entries that represent transactions and are 
distributed across hundreds or thousands of 
computer nodes.” 

The open source infrastructure and the 
security of data are what make Blockchain 
significant, which is the elimination of a cen-
tralized system, such as banks.  Trevor Kiviat 
noted that “In the physical world, security 
requires locks, vaults, and signatures; in the 
digital world, it requires cryptography, or 
techniques for securing digital information and 
transaction,” which is Blockchain technology.  
He added that the Blockchain is a public ledger 
of all transactions and is verified by the network 
participants through a peer-to-peer system.  If 
authorized the transaction is recorded and it 
cannot be changed. 

The aforementioned relationship of Block-
chain technology and Bitcoin cryptocurrency 
is an introduction to new currency.  Kiviat 
noted that in order for Bitcoin to be considered 
a currency, the Bitcoin must be a “medium of 
exchange, a store of value, and a unit of ac-
count (collectively the functions of money).”  
The Blockchain technology allows for secure 
electronic transactions without the interference 
of a third party, such as a bank.

While this system of eliminating banks is 
enticing, the Bitcoin system does have issues.  
First of all, the value of the Bitcoin currency 
is volatile, a poor store of value, and unstable.  
During the brief history of Bitcoin currency, 
the currency exchange with the U.S. dollar 
has periodically spiked and crashed over 20 
percent and at times nearly 50 percent in one 

day.  Whereas, the U.S. dollar to the 
Euro exchange has never changed 

more than 2.5 percent in one day.  
According to Kiviat, “Even a 
casual observer can recognize 
that such instability is not a de-
sirable currency trait because 
its holder’s purchasing power 
can increase or decrease dras-
tically and suddenly.”

The benefits of Bitcoin 
currency and the Blockchain 
technology is “technology 
of uniquely capable of per-
forming several key compo-
nents of transaction — record 
keeping, auditing, monitoring, 

enforcement, or asset custody 
— in addition to facilitating the trade itself.”  
Also, the act of physically transporting 
currency, such as currency from one bank 
to another, is eliminated.  Even electronic 
transactions utilize time and funds, and the 
consumer and businesses are charged fees for 
the transaction.  In 2015, Western Union and 
MoneyGram charged a six to nine percent 
fee on transactions that totaled approximately 
$36 billion. 

Of course, the Bitcoin currency has issues 
that include the lack of federal regulations on 
cryptocurrencies that provide requirements to 
prevent money laundering and other issues.  
The technology and the virtual currency 
concept have become difficult to regulate for 
governments, which has become a challenge 
for consumers and businesses as well.  For 
instance, Bitcoin is considered a “money 
service business” that has to register with the 
U.S. Department of Treasury.  The registra-
tion is monitored by the Financial Crimes 
Enforcement Network (FinCEN) to support 
the Bank Secrecy Act.  In 2015, the FinCEN 
filed a civil enforcement action in the U.S. 
Attorney’s Office in the Northern District 
of California against Ripple (a company in 
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virtual currency) for not complying with the 
anti-money-laundering regulations. 

Also, the virtual currency in accordance to 
the Commodity Exchange Act is considered 
a commodity, therefore the Commodities 
Future Trading Commission has jurisdiction 
over virtual currency, which complicates the 
regulations of Bitcoin currency.  States can 
also create legislation to regulate the virtual 
currency.  For example, in 2015 the New York 
Department of Financial Services issued a 
framework for the “BitLicense” to regulate 
virtual currency businesses.  Through these 
various regulations, virtual currency will 
be complicated and interpretive through the 
courts, as legislatures and regulators continue 
to struggle to understand the technology of 
virtual currency.

There are several uses for this technol-
ogy other than the Bitcoin cryptocurrency 
that include securities issuance, trading and 
settlement, insurance, notary public, music 
royalties, copyrights, storing and validating 
documents, anti-counterfeit, and decentraliza-
tion of Domain Name Severs.  An instance of 
the Blockchain technology is real estate and 
titles for houses that would reduce the time 
to access the title or transfer deeds for the 
consumer and reduce costs.  In addition, the 
technology is being implemented in health-
care.  In 2016, the Taiwanese government 
began stricter regulations of tracking and trac-
ing plasma derivatives, vaccines, botulinum 
toxins, 20 highly used and priced drugs.  The 
purpose is to reduce the risk of counterfeit 
drugs from entering the legitimate market to 
protect the public.  Walmart will also utilize 
the technology to track produce from the 
farmers to the stores. 

Another use for the Blockchain technology 
is “smart contracts,” which are terms and agree-
ments between two parties through the use of 
Blockchain technology.  The purpose of smart 
contracts is to reduce the “friction” of a trans-
action.  Pike stated, “Friction comprises those 
steps in a transaction that slow down the process 
because of the need to verify them or engage a 
third party to execute them, such as obtaining 
a title or using an escrow account.”  As noted 
about cryptocurrency, the use of Blockchain 
technology for non-financial currency transac-
tions are subject to some form of regulations, 
such as the Uniform Commercial Code. 

While the Blockchain technology can 
have numerous positive and significant uses 
in various aspects of business, the technology 
has been used for illegal activity.  For instance, 
Ross William Ulbricht created the “Silk 
Road,” which was a system of selling illegal 
narcotics, utilizing Bitcoins as the currency.  He 
was able to act as an escrow agent between the 
buyer and seller of illegal drugs, since Bitcoin 
currency does not require ID, a bank account, 
or social security.  Ulbricht used the Darknet 
for the “Silk Road” program, through which 
he received a commission for each transaction.  
Eventually, the “Silk Road” became very 
popular and drew the attention of the FBI and 
hackers.  The “Silk Road” was hijacked twice 
for approximately $375,000 and Ulbricht was 
eventually caught.  He was arrested in 2013 
for money laundering, drug trafficking, and 
computer hacking and was sentenced to life in 
prison without the possibility of parole. 

Despite the misuse of the Bitcoin currency, 
critics realized that the technology was moni-
tored by law enforcement and the technology 
can be used to prevent or deter future criminal 
activity.  Policy makers will have to monitor 
and review Blockchain technology over the 
next few years to determine the best practices 
for regulating the uses of Blockchain technol-

ogy.  Meanwhile, the technology is quickly 
being implemented in several different aspects 
of businesses, which will also provide further 
data in the success of the technology or bring to 
the foreground issues that need to be assessed 
and revaluated. 
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INHALE, INC. V. STARBUZZ TOBAC-
CO, INC.  UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT.  No. 
12-56331 (Jan. 9, 2014).

And we enter the exciting world of com-
petitive hookah manufac-
turing.

Inhale designs and 
sells hookah water con-
tainers in a distinctive 
shape with a skull and 
crossbones on them. 

Googl ing  “Inhale 
Hookah & Accessories,” 
you find they are gosh-
darn creative.  They even 
have a “Gangsta” line with 

hookahs shaped like various firearms.  They 
also have a belly dancer, a mermaid, a dragon 
warrior, and an Eiffel Tower.  Many screens 
of hookahs.  Sexy vamp.  Anubis.  Pirate.  The 
octopus for multiple smokers.  On and on.

It would seem there was 
something protectible there.  

But not so fast …
Inhale sued Starbuzz 

for copyright infringement 
by producing an identical 
shaped hookah without 
the skull and crossbones.  
The district court handed 
Starbuzz summary judg-
ment.  Which brought us 
to the 9th Circuit.

Hookahs contain coals.  Inhalation draws 
smoke through water at the base, cooling and 
filtering it before it hits your lungs.

Yours truly certainly thinks the world would 
nicely survive without these.  But whether we 
agree or not, the parties agreed that a hookah 
water container was a “useful article.”

The design of a useful article is copyright-
able “only if, and only to the extent that, [it] 
incorporates … sculptural features that can 
be identified separately from, and are capable 
of existing independently of, the utilitarian 
aspects of the” container.  17 U.S.C. § 101.

This standard is met by either physical or 
conceptual separability.  See 1 Melville B. 
Nimmer & David Nimmer, Nimmer on Copy-
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right § 2.08[B][3], at 2-99-2-100 (2011).  
Inhale did not claim physical separability, 
so only conceptual was considered.

Ets-Hokin v. Skyy Spirits, Inc., 225 F.3d 
1068 (9th Cir. 2000) held that the shape of 
a vodka bottle could not be separated from 
its utilitarian features. It determined this as 
a matter of law and not one of fact for a jury.

Precedent, however, holds that concep-
tually separating features to be a mixed one 
of law and fact.  See Pullman-Standard v. 
Swint, 456 U.S. 273, 289 n.19 (1982).  Here, 
both parties agreed a hookah is a useful 
article holding water.  That leaves only the 
application of the legal standard to the facts.

The vodka bottle in Ets-Hokin did not 
have a distinctive shape! 

But what follows would indicate it 
wouldn’t matter if it had been shaped like a 
pretzel.  Or a donut.  Or a unicorn.

The Skyy bottle was blue with gold let-
tering.  It was attractive.  But it was still all 
bottle.   So the blue and gold were not sep-
arable from the bottle’s utilitarian features. 

But what then of distinctive shaped 
hookahs?

The Copyright Office is negative on 
distinctive shapes.  “Analogizing the general 
shape of a useful article to works of modern 
sculpture” does not make for conceptual 
separability.  Compendium of Copyright Of-
fice Practices II (Compendium II) § 505.03.

Which, if you can follow that, means 
that an artistic hookah and its utility are one 
and the same.

Inhale argued that you could peel away 
the siren, the football, the rugby football and 
find the filtration system inside.  But the 9th 
Circuit said nay.

Basketball player, grim reaper, AR-15 
were all part of the water filtering system.

It looks to me that if they had been appli-
qued to the filtering system — i.e., physically 
separable — they would be protectable.  

Cases of Note
from page 54
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QUESTION:  A university librarian asks 
about the impact of the new 2019 European 
Union Directive on Copyright in the Single 
Digital Market.

ANSWER:  The intent of the Directive is 
to make sure that creators, news publishers and 
journalists benefit from the online use of their 
works just as they do in the physical world.  A 
key goal is to protect press publications and 
reduce the “value gap” between the profits made 
by Internet platforms and by content creators.  
The Directive does not create new rights but 
intends to see that rights are better enforced.  
For the general user of copyrighted works, use 
may be more expensive since the large Internet 
platforms and news aggregators such as YouTube 
and GoogleNews must pay creators, publishers 
and journalists for even short clips of copyrighted 
content.  Some scholars believe that the Direc-
tive will encourage fair licensing agreements 
between creators, etc., and these large platforms.

Measures will require that sites that violate 
copyright are legally responsible for those vi-
olations by assuming that the content is guilty 
unless proven innocent.  There are specific 
exemptions for parody, text and data mining, 
and for Wikipedia.  Large sites with uploaded 
content will need to automate copyright com-
pliance systems.  While the Directive does not 
require automated filters, it is likely the only 
large sites can evade liability.  There is still 
concern that the automated filters will also 
filter out legal content or that content may be 
blocked in excessive caution.  The next step 
is for each of the 28 EU countries to decide 
within two years how it will implement the 
Directive.  This means there will be as many 
as 28 enforcement regimes.

QUESTION:  A school librarian asks if 
under Creative Commons (CC) she can use 
images and videos found on the web.

ANSWER:  The first step is to make sure 
that the item found on the web is covered by a 
CC license.  There are two ways to determine 
whether the work is covered:  (1) if the work 
contains the CC symbol and (2) by accessing 
the site https://ccsearch.creativecommons.
org/ to search the database of over 1.1 billion 
works including three million images.  The 
second step is to determine the type of CC 
license under which the work is made available.  
Generally, a CC license allows copyrighted 
material to be shared and reused under flexible 
and sound terms. 

According to the Creative Commons 
website, “All of our licenses require that users 
provide attribution (BY) to the creator when 
the material is used and shared.  Some licen-
sors choose the BY license, which requires 
attribution to the creator as the only condition 
to reuse of the material.  The other five licenses 
combine BY with one or more of three addi-

tional license elements: NonCommercial (NC), 
which prohibits commercial use of the material;  
NoDerivatives (ND), which 
prohibits the sharing of 
adaptations of the material;  
and ShareAlike (SA), which 
requires adaptations of the 
material be released under 
the same license.”

CC licenses are non-ex-
clusive and irrevocable un-
less there has been a breach 
by the licensee.  Creators 
and owners may enter into different licensing 
arrangements for the same material, however.  

QUESTION:  A public librarian noted that 
the Authors Guild recently called for a public 
lending right in the United States.  What does 
this mean?

ANSWER:  The public lending right (PLR) 
has existed in many European countries, since 
the 1940s.  In the 33 PLR countries, the gov-
ernment remunerates authors for their works 
lent by public libraries.  The European Union 
added PLR in 1992 that was reconstituted in 
2006 by the Rental and Lending Right Direc-
tive.  Authors may authorize or prohibit the 
lending of their works by libraries.  Member 
states may derogate that exclusive right if they 
remunerate authors for use of their works.  
PLR schemes in the various countries must 
include public library lending, but they may 
exclude lending of works from other types of 
libraries.  Further, a country may give priority 
to their national cultural objectives in their PLR 
schemes, such as favoring works written in the 
country’s native language.

In 2016, European Court of Justice ruled 
that the Lending Right Directive covers the 
loan of eBooks based on lending one copy 
of the eBook per user.  The eBook cannot 
be loaned to another user until the first user 
returns it.  The United Kingdom and Canada 
have already royalties for eBooks and Denmark 
introduced it last year.

The Authors Guild call for a PLR in the 
United States will meet stiff opposition since 
taxpayers would ultimately pay the fees to 
authors.  PLR has been especially important 
in countries where production of literature in 
the language of the country must be encour-
aged — hardly a problem for English language 
works.  Moreover, the authors who would most 
benefit from a PLR in this country are authors 
of scholarly works, poets, etc.  The result in all 
countries with a PLR has been that best-selling 
authors are the primary beneficiaries of the 
fees, and they are the authors who least need 
this remuneration.  In my opinion, we are un-
likely to see a PLR in the United States.

QUESTION:  A children’s librarian asks 
whether a government agency (such as a 

public library) must get permission to read 
stories by telephone to children who phone 

into the library.
ANSWER:  The Copy-

right Act actually permits 
the noncommercial public 
performance of nondramat-
ic literary work.  A public 
performance is defined as a 
performance in a place open 
to the public or even perfor-
mance of the same work to 
individuals one at a time.  

Section 110(4) of the Act provides an exception 
to the exclusive rights of the copyright holder to 
permit nonprofit performances of nondramatic 
literary works as long as there is no admission 
fee or payment to performers;  or if there is a 
fee, proceeds are used for educational, religious 
or charitable purposes.  While this exception 
excludes the transmission or works, telephone 
transmission to individual callers is unlikely to 
be a problem for copyright holders.

QUESTION:  A college librarian asks 
about the recent controversy involving photo-
graphs of slaves owned by Harvard University.

ANSWER:  A suit filed in a Massachusetts 
state court in March 2019 claims that Harvard 
has “shamelessly” profited from the reproduc-
tion of a series of 1850 daguerreotypes of two 
South Carolina slaves, identified as Renty and 
his daughter, Delia.  The plaintiff claims that 
these are her ancestors and that she has verified 
her genealogical ties to Renty, her great-great-
great-grandfather.

The photographs were commissioned by 
a Harvard biologist, Louis Agassiz, and are 
among the earliest known pictures taken of 
slaves.  Agassiz’s theories on racial difference 
were used to support slavery in the United 
States.  The suit raises the issue of who owns 
the rights in a photograph:  the photographer, 
the subject of the photograph or the owner of 
the photograph.  The case argues that Agassiz 
never legally owned the photos because he did 
not have his subjects’ consent and that he did 
not have the right to pass them to Harvard.  
Instead, the plaintiff claims that she is the 
rightful owner as Renty’s next of kin.

The plaintiff claims that the university has 
wrongfully used the images by charging high 
fees for their use and by “capitalizing on the 
intentional damage done to black Americans’ 
genealogy by a century’s worth of policies 
that forcibly separated families, erased slaves’ 
family names, withheld birth and death, and 
criminalized literacy.”  The suit also argues that 
Harvard’s continued possession of the images 
violates the 13th Amendment, which abolished 
slavery.  The suit demands that the university turn 
over the photos at once, acknowledge her ances-
try and pay an unspecified sum in damages.  


